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U. S. DEPARTMENT OF JUSTI CE,
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VEMORANDUM

Judi cial Watch, Inc., self-anointed “representative of
the news nedia” and paladin for the public interest, seeks
judicial review of the Justice Departnent’s denial of its
application for a waiver of the fee provisions of the Freedom
of Information Act, 5 U S.C. §8 552(a)(4)(A). Judicial Watch
demands that the Departnment of Justice conduct a free search
for materials related in any way to the “Decision(s) by
Attorney Ceneral Janet Reno, the Departnent of Justice, the
| mm gration and Naturalization Service, and/or other persons
and entities to return Elian Gonzales to the custody of his
bi ol ogi cal father in Cuba” — and that it provide free copies
of what it finds.

Judi cial Watch describes itself as a “non-profit, non-
parti san, tax-exenpt 501(c)(3) organization which as a public
interest law firm specializes in deterring, nonitoring,
uncovering, and addressing public corruption in governnent.”

Judicial Watch has filed some thirty-three lawsuits in this



Court, at |least twelve of them against the Departnment of
Justice. In this case, the co-director of DQJ's O fice of
| nformati on Processing determ ned that Judicial Watch was not
a representative of the news nedia and further that Judici al
Watch was not entitled to a “‘blanket’ fee waiver” because the
i nformation requested by Judicial Watch was not likely to
contribute significantly to the public’ s understandi ng of
DQOJ' s operations or activities.

Deni al s of requests for fee waivers are to receive de
novo review “limted to the record before the agency.” 5
US C 8 552(a)(4)(vii). DQOJ advances the novel argunent that
the Adm nistrative Procedure Act’s “arbitrary, capricious, not
in accordance with aw standard (rather than de novo review)
shoul d apply to review of its decision as to which category
fits a FO A requester. The argunment is unsupported, and
rej ect ed.

FO A anmendnents enacted in 1986 provide, in essence, that
a “representative of the news nedia” is entitled to a waiver
of FO A search fees. The term “representative of the news
medi a” is broadly inclusive and covers a person or entity that
“gathers information of potential interest to a segnent of the
public, uses its editorial skills to turn the raw materials

into a distinct work, and distributes that work to an



audi ence.” National Sec. Archive v. Departnent of Defense,

880 F.2d 1381, 1387 (D.C. Cir. 1989).

The government acknow edges that Judicial Watch has
publicly di ssem nated docunents that it obtained through FO A
in the past, and that it has published reports based on such
requests, but in this case, it argues, Judicial Watch has not
denonstrated the requisite intent to turn the raw materials of
the particular docunents it has requested into a distinct
work, or, for that matter, to use them for anything
recogni zable as the work of the news nedia. Judicial Watch's
response is that its web site and radi o show manifest its
ongoi ng efforts to dissem nate news.'?

The website does not resenble a “news mediuni in any
traditional sense. It is the product of an organization that
seeks to make news and to generate publicity for itself. The

website does post a nunber of “press releases,” but they are
sel f-serving accounts of Judicial Watch’'s activities and
transparent solicitations for either financial support or for

clients. See, e.qg., Judicial Watch, As M Il enium Approaches,

Judicial Watch’s 43 Lawsuits WIIl Require Great Use of

1 Judicial Watch also asserts that it publishes
newsl etters. Because it neglected to nention the newsletters
inits correspondence with O P, however, see Pl.’s Opp'n to
Def.’s Mot. for Summ J. at 12 n.2, | may not consider them
now. See 5 U.S.C. 8 552(a)(4)(A)(vii); Carney v. United
States Dep’'t of Justice, 19 F.3d 807, 814 (2d Cir. 1994).
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Resources in Next Year (visited Oct. 26, 2000)

<http://ww. judicialwatch. org/ press_rel ease. asp?pr _i d=240>.
Most of the docunents obtained from Judicial Watch's prior
FO A requests are referenced by hyperlink, but contain no
further editorial elenent.

The 1989 deci sion of the Court of Appeals in National

Security Archive, supra, took respectful note of Senator

Leahy’s 1986 comment (when the FO A anendnents were enact ed)

that “any person or organi zation which reqgularly publishes or

disseminates information to the public ... should qualify for

waivers as a 'representative of the news nmedia.'” (enphasis in

original and quoting 132 Cong. Rec. S14298 (daily ed. Sept.

30, 1986)). Neither National Security Archive nor Senator

Leahy apparently anticipated the evolution of the Internet or
the norphing of the “news nedia” into its present indistinct
form Traditional |ines separating actor and reporter,
objectivity and spin, even truth and fiction, have becone
blurred. At a tinme when the news nedia are frequently their
own | ead story, a publicity seeker nay be a representative of
t he news nedia, and vice versa. |Indeed, if the regular
publication or dissem nation of information to the public is
enough to qualify for a “representative of the news nedi a”
wai ver, then arguably anyone with a website is entitled to

demand free search services under the Freedom of | nformation



Act. If such a result is intolerable (and for the Justice
Departnment, which nmay have several enpl oyees doi ng searches
for Judicial Watch, it may well be), the renmedy lies with

Congress. Summary judgnent on this issue will be denied to
t he governnent, and, since the facts are undi sputed and the

record is conplete, granted to the plaintiff. See MBride v.

Merrell Dow & Pharm, Inc., 800 F.2d 1208, 1212 (D.C. Cir.

1986) (citing Celotex Corp. v. Catrett, 477 U. S. 317, 326

(1986)).

Judicial Watch is thus entitled to a waiver of search
fees under 5 U.S.C. § 552(a)(4)(A) (ii)(ll), but in order to
qualify for the “blanket” waiver under 5 U.S.C. 8§
552(a)(4)(A)(iii) -- to avoid duplication costs -- it nust
al so show that “the disclosure of the information is in the
public interest because it is likely to contribute
significantly to public understanding or operations or
activities of the governnent and is not primarily in the
commercial interest of the requester.” Such a show ng nust
satisfy four factors: (1) the subject of the requested records
must concern the “operations or activities” of the governnent;
(2) the disclosure nust be “likely to contribute” to an
under st andi ng of governnent operations or activities; (3) the
di scl osure of information nmust contribute to the public’s

under st andi ng; and (4) the disclosure nust be likely to



contribute “significantly” to public understandi ng of

gover nnent operations or activities. See D.C. Technical

Assi stance Org. v. HUD, 85 F. Supp. 2d 46, 48-49 (D.D.C.

2000). Requests for public-interest waivers nust be
“reasonabl [y] specific[]” and are judged on a case-by-case

basis. See Larson v. CIA, 843 F.2d 1481, 1483 (D.C. Cir.

1988).

Judi cial Watch requested a public interest waiver in this
case so that it mght “pronote accountable government . . . by
di ssem nating relevant information” that would purportedly
“benefit the public by identifying areas for future reform as
wel |l as deterring future abuses that could otherw se
proliferate without scrutiny.” These perfunctory assertions
were too “epheneral” to satisfy the “reasonable specificity”

st andar d. See Anerican Fed'n of Gov't Enpl oyees v. United

States Dep’t of Comrerce, 632 F. Supp. 1272, 1278 (D.D.C.

1986), aff’'d on other grounds, 907 F.2d 203 (D.C. Cir. 1990).

Def endant’s notion for summary judgnment on this issue will be
gr ant ed.

An appropriate order acconpanies this nmenmorandum

JAVES ROBERTSON
United States District Judge
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Def endant .

ORDER

For the reasons set forth in the acconpanyi ng menorandum
it isthis __ day of Novenmber 2000

ORDERED t hat defendant’s notion for summary judgment
[#12] is granted as to plaintiff’s request for a fee waiver
under 5 U.S.C. 8 552(a)(4)(A)(iii) and denied as to
plaintiff’'s request for a fee waiver under 5 U S.C. §
552(a) (4) (A (ii)(ll). And it is

FURTHER ORDERED t hat summary judgnent is granted in favor

of plaintiff as to its request for a fee waiver under 5 U S. C.

§ 552(a)(4) (A (ii)(Il).

JAMES ROBERTSON
United States District Judge
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